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No. 13,831

IN THE

United States Court of Appeals

For the Ninth Circuit

,—_^

Libby, McNeill & Libby,

a corporation,

Appellant,

vs.

Alaska Industrial Board and

Linda Miriam Johnson,
Appellees.

APPELLANT'S REPLY BRIEF.

Appellant, as in its main brief, will designate itself

herein as " Employer", the Appellee Johnson as

"Employee", and the Alaska Industrial Board as

" Board".

ARGUMENT.

Employee nowhere challenges Employer's conten-

tion (Point 5, R. 121-122; Appellant's main brief, pp.

46-51) that only one Board member had opportunity

to actually see, hear, or observe the Employee. Em-



ployee tacitly so admits (Appellee's brief, pp. 1-2).

Nor did Employee cite any judicial authority that

two members of a trier-of-fact Board can adopt the

views of the third trier-of-fact member as to a wit-

ness' credibility and physical and mental capacity,

whom the two did not see, hear, or observe (Appellee's

brief, p. 22).

Employer challenges Employee's insinuation that

Employer had any desire to take advantage of Em-
ployee in any manner whatsoever and thereby avoid

payment of a just claim (Appellee's brief, p. 6).

Employee nowhere testified or adduced any evidence

that at any time, certainly not up to August 14, 1950,

she was so unsound in mind, or so imbecile in intellect,

that she could not manage her ordinary affairs of life,

or that she had any such degree of unsoundness of

mind or imbecility as to incapacitate her from man-

aging the ordinary business of life. To the contrary,

the record uncontradictedly proves that during that

time, she was entirely capable, both mentally and

physically, of attending to the ordinary affairs of life.

Within that 26-month, 12-day period, Employee un-

contradictedly engaged in at least the following ordi-

nary affairs of life

:

1. She admits that she worked for Employer as a

bedmaker during the 1948 (R. 53) and as a waitress

during the 1950 (R. 59, 60) salmon fishing seasons.

Moreover, Employer's three witnesses, Smith, Hooey,

and Kochergin, testified that her work in both years



was satisfactory (R. 83, 84, 85, 87, 89, 90, 95), and in

1948, competent (R. 84), superior (R. 84, 87), and

excellent (R. 93, 96) ;

2. She admitted that she kept house for her hus-

band and also worked as a waitress both at some place

on the shore of the Bering Sea and in Seattle (R. 63) ;

3. She wrote a letter on February 3, 1949, to Em-
ployer, applying for a waitress job (R. 84, 94) ;

4. On May 7, 1949, she called at the Collins office

and apparently informed Mr. Collins that she did not

wish to return to work for the Employer during 1949

(R. 85).

While she claimed that Dr. Coffin would not let her

work during the 1949 season (R. 57), she did not deny

writing a letter to Employer applying for a waitress

job during that year (R. 84, 94), nor is there any evi-

dence to indicate that she told Mr. Collins that illness

was the reason she did not wish to work for Employer

in 1949 (R. 85, 95).

While working for Employer during 1948, Em-
ployee appeared in apparent good health at all times

(R. 84, 89) and also appeared physically able and

competent during 1950 (R. 86, 91).

Nor did she anywhere in her deposition herself state

that she was unable to manage either her ordinary

affairs or business of life during that period, nor do

any of the medical reports or evidence so state; in

fact, Dr. O. J. Fortun, neither in his report of pur-
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ported June 5, 1948, date (R. 41-44), nor in his letter

to attorney Kay of January 9, 1951 (R. 51-52) states

or even intimates that Employee was so unsound in

mind or so imbecile in intellect that she could not

manage either her ordinary or her business affairs

of life.

The record is bare of any evidence that Employee

was directed or instructed in any manner, by anyone,

to report to Dr. Fortun.

Neither in Dr. Fortun 's report (R. 41-44) nor in his

letter to attorney Kay of January 9, 1951 (R. 51-52)

does he state under whose, if anybody's, direction, or

how Employee came to consult him about her pur-

ported injuries, or that Dr. Fortun notified Employer.

The record here is also bare of any evidence that

Employer had any knowledge of Employee's injuries,

prior to the service of Employee's Application for

Adjustment of her claim on January 4, 1951 (R. 45),

other than that Employee had sustained bruises which

did not disable her from immediately performing her

regular duties, as stated in Employer's letter of Octo-

ber 24, 1949, to the Board (R. 35).

Dr. S. N. Berens' testimony that Employee made a

deliberate effort to prevent the examiner from finding

out some of the items of fact regarding the extent of

her injuries and even of her present condition (R.

102) stands uncontradicted.

The record is bare of any evidence that Employer

had, prior to February 1, 1951, any knowledge that



Employee had the purported serious injuries stated in

Dr. Fortun's letter of January 9, 1951 (R. 51-52) ;
in

fact, despite that letter, Employee, as stated, worked

satisfactorily (R. 53) as a bedmaker for Employer for

the full fishing season of 1948 (R. 83, 84, 89, 93), and

as a waitress during the full fishing season of 1950

(R. 59, 60, 85, 90, 95), and voluntarily applied for em-

ployment as a waitress during 1949 (R. 84, 94) but,

for some unstated reason, changed her mind about

working for Employer during 1949 (R. 85, 89).

Inasmuch as Employee in her brief analyzed only a

few of the some 40 decisions cited by her, Employer

will attempt to briefly do so.

The statement in Larson's Workmen's Compensa-

tion Law (Appellee's brief, p. 4) that "an award may

be reversed if not supported by any evidence" appar-

ently is incorrect in view of this Court's decision in

Crescent Wharf <& Warehouse Co. v. Cyr, 200 F2d

633, 636 (Appellee's brief, p. 4), wherein it said that

the question is "whether there was substantial evi-

dence, under the sanctioned broad powers of the

Deputy Commissioner, warranting him under the

whole record to make the questioned order of award"

(Emphasis supplied).

Furthermore, the latter decision is based upon the

Longshoremen's and Harbor Workers' Act, where the

trier of fact is the Deputy Commissioner, not a board

of three persons.



EMPLOYER DID NOT HAVE ACTUAL KNOWLEDGE OF EM-
PLOYEE'S PURPORTED INJURIES OR PURPORTED MENTAL
INCAPACITY.

Employer urges (main brief, p. 43) that this Court's

decisions in Libby, McNeill & Libby v. Board and

Landro, 191 F2d 260, 261, and Libby, McNeill & Libby

v. Board and Tjathourakis, 191 F2d 262, 263, are read-

ily distinguishable from this case, because none of the

medical reports or letters received in evidence herein

either supplement or explain Employee's testimony by

deposition; in fact, none of them except Dr. Fortun's

report, purportedly under date of June 5, 1948 (R.

41-44) and his letter of January 9, 1951 (R. 51-52)

refer to any time prior to August 6, 1948, and neither

in his report nor in his letter does Dr. Fortun assert

that Employee was mentally incapacitated.

Stith Coal Co. and Grimes v. Stith Coal Co., 108

So. 756 at 757, specifically held that notice is manda-

tory, unless the Employer has actual knowledge, seem-

ingly, of the extent of the injury.

Subsequently the Alabama Supreme Court held that

the Employer must have either notice or actual knowl-

edge that the Employee received a specific injury in

the course of his employment on or about a specific

time, at or near a certain place specified. Republic

Steel Corp. v. Willis, 9 So. 2d 297, 299; Bedford v.

Golsby, 58 So. 2d 892, 895.

Rung v. Industrial Accident Board, 136 P2d 754,

758, supports Podkastelnea v. Michigan Central R.

Co., 164 N.W. 418, 419 (Appellant's main brief, p. 61).



Stoddard v. Mason's Blue Link Stores, 45 P2d 597,

at page 599 held that the Court could set aside the

Industrial Accident Board's findings if not supported

by competent and substantial evidence, and further

specifically held at page 601 that the evidence showed

that the Employer had knowledge of the claimant's

injury within the time the giving of statutory notice

was required.

Frederick A. Stresenrenter, Inc. v. Industrial Com-

mission, 152 N.E. 548, held that the Employer's offi-

cials had personal knowledge of the circumstances of

the Employee's death.

Cooper v. Independent Transfer <£• Storage Co., 19

P2d 1057, 1059, and Crowley v. Idaho Industrial

Training School, 26 P2d 180, 182, show that the re-

spective Employers had actual knowledge of the spe-

cific injuries suffered by the respective Employees.

Franks v. Carpenter, 186 N.W. 647, at 649, shows

that the Employer had actual knowledge of the cir-

cumstances of Employee's death through the Employ-

er's foreman and representative.

Good v. City of Omaha, 168 N.W. 639, shows that

the Employer had knowledge of Employee's death,

but held that notice did not dispense with the neces-

sity of making a claim for compensation.

MacRae v. Tiger Supply Co., Inc., 9 N.Y.S. 2d 15;

Silbert v. Fetzer, 16 N.Y.S. 2d 1004; Gipsy Oil Co. v.

Jackson, 12 P2d 694; and A. Breslauer Co. v. Indus-

trial Commission, 167 N.W. 256, each show that the
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Employer had actual knowledge of the Employee's

injuries for which compensation was claimed.

Ocean Accident & Guarantee Corp. v. Nance, 25

S.W. 2d 665, shows that the Employer had notice of

the Employee's injury and gave notice thereof to its

insurance carrier.

Texas Employers' Insurance Assn. v. Fricher, 16

S.W. 2d 390, shows that Employer knew of the acci-

dent and gave instructions for the injured Employee's

treatment by a physician.

Tennessee Coal, Iron ,& R. Co. v. Pope, 107 So. 735,

shows that the Employee reported the circumstances

of the accident and his injury and suffering to Em-
ployer's foreman within a few minutes after the acci-

dent.

Sulzberger <£ Sons Co. v. Industrial Commission,

120 N.E. 535, at 536 shows that Employer had actual

knowledge of the Employee's death and circumstances

thereof through its foreman and attorney, who at-

tended the inquest over Employee's body.

Smith v. White, 83 So. 584, shows that one of the

Employers was with and saw the Employee within a

few minutes after the Employee sustained his injuries

and thereby knew the extent of the injuries.

Finch v. Buffalo Envelope Co., 155 N.E. 895, shows

that Employee reported the accident to Employer's

foreman on the day of the accident.

Dawkins Lumber Co. v. Hale, 299 S.W. 991,

shows that Employer's superintendent saw that Em-



ployee had received a severe blow just below his eye,

whereby Employer gained actual knowledge of the

injury which resulted in the loss of the eye.

Leadbettor v. Industrial Accident Commission, 111

P. 449, shows that Employer's foreman was present

when the accident occurred, and the statute specifi-

cally provided that knowledge of Employer's manag-

ing agent or superintendent in charge of work was

knowledge of Employer.

PURPORTED KNOWLEDGE OF DOCTOR FORTUN WAS NOT
KNOWLEDGE OF EMPLOYER.

Employer does not concede that "it is practically

unanimously held that knowlege of an injury by a

company doctor dispenses with any requirement for

the employee to furnish notice" (Appellee's brief,

p. 8).

Sparks v. Long Bell Lumber Co., 175 So. 134, at

136, clearly shows that notices were posted in the

building that injured employees should report acci-

dents either to the foreman or to the Employer's doc-

tor, and, at page 137, that the Employee reported

the accident to the doctor, who prescribed medicine

for Employee's eye, and such knowledge was held to

constitute notice to the Employer of the injury to

the eye, the loss whereof was the subject of the award.

The record here contains no evidence that any such

notices were posted anywhere on Employer's premises

or elsewhere, or that anybody gave any instructions
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to Employee to report to Dr. Fortun, or that the latter

notified Employer.

Younch v. Pittsburgh Terminal Coal Corp., 180 Atl.

30, at page 32 shows that timely notice was given

to the Employer's doctor, and that no prejudice to

the Employer was shown by Employer's receiving

no other notice or knowledge.

The Employer here was prejudiced by not having

knowledge of the extent and nature of the Employee's

purported injuries (Appellant's main brief, p. 52).

Furthermore, the evidence is entirely lacking to show

that Dr. Fortun ever informed the Employer in any

manner of the seriousness of the Employee's pur-

ported injuries until January, 1951, and then indi-

rectly through these proceedings.

Crucible Steel Casting Co. v. Industrial Commission,

265 N.W. 665, shows that the Employee was exam-

ined at the Employer's request by the Employer's

doctor, who reported that the Employee had advanced

tuberculosis.

The record here contains no evidence that the Em-
ployer ever requested Dr. Fortun or anybody else to

make any examination whatsoever of the Employee.

Sloss-Sheffield Steel & Iron Co. v. Foote, 164 So.

379, shows that Employer had instructed Employee,

if injured, to report to the Employer's doctor, which

Employee did; hence, the doctor was constituted Em-
ployer's agent to receive notice, and the doctor's

knowledge, thus acquired became the Employer's

knowledge.
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The record here contains no evidence that the Em-
ployer instructed the Employee, or any other em-

ployee, if injured, to report to Dr. Fortun, or that

Dr. Fortun ever gave any notice to Employer of the

Employee's purported injuries until Employer was

informed, in January, 1951, after the filing of Em-
ployee's Application for Adjustment of her claim

with the Board.

Employer's witnesses Kochergin, Hooey, and Smith

each testified (R. 84, 89, 93) that the Employee made

no complaint to them or any of them of her alleged

injuries.

Ackerson v. National Zinc Co., 153 Pac. 530, shows

that Employee brought the injury to the notice of

Employer's foreman, who sent the Employee to Em-
ployer's physician, who at the time examined and

treated Employee's injury.

The record here contains no evidence of Employee's

having brought notice to Employer's Superintendent,

Assistant Superintendent, or Accountant, or any of

them, or to any other managing agent of Employer,

or that she was sent to Dr. Fortun for treatment

by them or by anyone else.

W. E. Gunn & Co. v. Woody, 39 S. W. 2d 998, at

page 1000, shows that two witnesses testified that Em-
ployer had notice of the injury three or four days

after its occurrence, and Employer then sent Em-
ployee to the doctor. The Kentucky statute provides

that knowledge of Employer's agent or representative

is Employer's knowledge. Neither Section 43-3-8,

43-3-12 (h), nor 43-3-13, A.C.L.A. 1949, so provides.
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The record here contains no evidence that Employer

had any notice or knowledge of the seriousness of

the Employee's purported injuries until January,

1951.

Ayers v. Public Service Co-ordinated Transport,

174 Atl. 883, at 886, shows that the injured Employee

seemingly reported his injury to Employer's welfare

department, who told Employer's doctor, who was in

charge of Employer's home office, of the entire situa-

tion shortly after it occurred.

The record here shows that no complaint was made

to the Employer's witness Smith, who was in charge

of the plant in question, or to Kochergin or Hooey,

or to any other managing agent of Employer, and

neither Dr. Fortune nor Employee testified that either

of them gave any such information or report to Em-
ployer or to anyone on behalf of the Employer.

Employer's witness Kochergin, whose duty it was to

make up accident reports, uncontradictedly stated (R.

89) that Employee made no complaint to him except

as to the baggage that she lost in the plane accident.

It seems strange that if she had sufficient mentality

to complain about lost baggage, she should lack suf-

ficient mentality to complain about physical injuries.

Marinaccio v. FMnn-O'Rourke Co., 158 N.Y.S. 715,

shows that the injured employee testified that he gave

notice on the day following the accident to the phy-

sician of his employer, who apparently permanently

employed several physicians to attend injured em-
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ployees, and that therefore the Employer was not

prejudiced by failure to give written notice, because

the Employer could investigate who had witnessed the

accident.

The record here contains no such evidence. Further-

more, the Employer was prejudiced by not having

notice or knowledge of the seriousness of Employee's

purported injuries until January, 1951, by its in-

ability to institute suit against the third party tort

feasor (Appellant's main brief, p. 52).

Pine Valley Lumber Co. v. Robinson, 16 P2d 1048,

at 1050, shows that Employer itself had timely notice

of the accidental injury and thereupon rendered

medical attention to Employee.

Federal Underwriters Exchange v. Ener, 126 S. W.
2d 769, at 774, shows that Employer's foreman had

immediate, actual notice of Employee's accidental

injuries, and Employer's doctor treated Employee for

the injuries, and Employee was paid compensation,

all at Employer's instance.

The record here contains no such evidence.

ATTORNEY WENDELL P. KAY'S LETTER OF OCTOBER 8, 1949,

TO THE BOARD DID NOT CONSTITUTE A CLAIM FOR COM-
PENSATION.

Employer discussed this letter in its main brief

(p. 19-28).

The fact is that in Palle v. State Industrial Com-

mission, 7 P2d 284, the Utah court, at page 287, said
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that it did not commend the practice of construing

such a letter as is there involved to be a claim for

compensation, but apparently did so in that instance

because the appellant was not represented by counsel.

Here, the Employee was represented by counsel at

least as early as October 8, 1949, because attorney

Kay wrote his letter on that date to the Board (R.

19).

Furthermore, the letter in the Utah case not only

gave the Employer's name and address, but also the

Employer's business, the number of men employed,

the Employee's rate of pay, and the Employee's work

when injured, which is considerably broader than

the letter written by attorney Kay, which upon its

face showed it was not a claim for compensation but

an inquiry as to whether a claim for compensation

had been filed, and if not, that the necessary forms

should be sent him upon which to file such a claim.

The decision in Young v. Hoage, 90 F2d 395, at 398,

so distinguishes it from Kaplan v. Kaplan Knitting

Mills, 161 N.E. 204, wherein the letter made a claim

for compensation. The decision in Young v. Hoage,

supra, was based upon more than simply, as contended

by Employee (Appellee's brief, p. 12) that it referred

to the wrong section of the Longshoremen's and

Harbor Workers' Act and that the widow gave the

cause of death as stated in the coroner's certificate.

It contained no demand or claim for compensation,

any more than attorney Kay's letter did.
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In the case of Manchester Coal Co. v. Haynes, 212

S.W. 2d 315, at 316, the court apparently construed

the letter to be a notice of the Employee's death.

Seemingly the Kentucky statute did not require any

claim for compensation to be made. The textbook

publisher, in Headnote 2, designates the letter as a

notice, not as a claim for compensation. Furthermore,

the letter of the Board to the Employer's attorney

as well as the part payment of an award for disability

were all treated together with the widow's letter to

constitute a notice.

In the case of Roach v. Durham, 52 S. W. 2d 593,

the letter is set out at page 594. It definitely asks

for compensation, and immediately, and also states

the nature of the injury; and the Compensation Com-

mission Board, acting upon it, notified the Employer

of it and said that the Employee was seeking compen-

sation.

Neither the Board's letter of October 11, 1949 to

attorneys Cuddy and Kay (R. 33-34) nor its letter

of the same date to the Employer (R. 34) treated

attorney Kay's letter of October 8, 1949, (R. 32-33)

as a claim for compensation. In its letter to Kay,

the Board enclosed its form of Application for Ad-

justment of Claim. In its letter to Employer, the

Board in no manner informed the Employer that the

Employee was seeking compensation.

Travelers Insurance Company v. Parker, 40 F.

Supj). 692, at 695, held that the father had adopted

the Deputy Commissioner's letter, which, together
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with the father's letter, constituted a claim for com-

pensation. Furthermore, the father had filed a claim

for funeral benefits, which are defined as compensa-

tion by 33 U.S.G.A. Section 902 (12). Further, at page

696, the court said that Young v. Hoage, supra, no-

where stated a claim for compensation.

EMPLOYEE'S MIND WAS NOT SO UNSOUND, NOR WAS SHE SO
WEAK IN HER MIND OR SO IMBECILE THAT SHE COULD
NOT MANAGE EITHER THE ORDINARY OR THE BUSINESS
AFFAIRS OF HER LIFE.

Employer discussed this point in its main brief (p.

39-51).

Alaska Packers Ass'n v. Alaska Industrial Board,

12 Alaska Reports 465 (Appellee's brief, p. 19) no-

where touches upon this subject but announces the

well-known principle that the Board's findings, if

supported by evidence, even though it is contradictory

evidence, are conclusive.

In the case of Kell v. Bridges, 48 S.E. 2d 780, at

781, the court held that the test, under the Georgia

statute, of whether an employee is "mentally incom-

petent" is the answer to the question, "Is Employee's

mind so unsound, or is he so weak in his mind, or so

imbecile, no matter from what cause, that he cannot

manage the ordinary affairs of life?"

Employee here did manage her ordinary affairs of

life and her business affairs of life, at least up until

August 9, 1950 (see pages 2-4, supra). She her-
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self did not even testify that during said period, she

was unable to manage the ordinary affairs of her life

or the business affairs of her life, nor did Dr. Fortun

so testify.

Thomas v. Westinghouse Elec. Mfg. Co., 36 So. 377,

at 380, shows that the decision was based upon the

testimony of a medical expert who testified that ap-

plicant was not mentally competent to manage his own

affairs, and that applicant was mentally incompetent.

Employer submits that no such evidence has been

adduced in this case.

Watson v. Texas Indemnity Ins. Co., 210 S.W.2d

289, at 991, shows that the claimant was put in a

sanitarium; nine witnesses testified that claimant

could not carry on a connected conversation; and one

witness said that he was "crazy".

There is no such evidence here.

Royal Indemnity Co. v. Agnew, 18 S.E. 2d 57, at

60, shows that the decision was based upon the testi-

mony of a medical expert that Employee was not

mentally able to look after and preserve his legal

rights.

There is no such evidence here.

Smith v. State Industrial Commission, 78 Pac. 288,

at 289, shows that the employee was adjudicated in-

competent, and that he was mentally incapacitated

from the date of the accident.

There is no such evidence here.
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Norwich Union Indemnity Co. v. Wilson, 67 S.W.

225, at 226, seemingly shows that it is not mental

incapacity but physical incapacity which tolls the

statute under the Texas Act.

EMPLOYER WAS PREJUDICED BY EMPLOYEE'S FAILURE TO
FILE WITH THE BOARD HER CLAIM WITHIN TWO YEARS
FROM JUNE 2, 1948, BY PREVENTING EMPLOYER FROM
PROSECUTING ITS CLAIM FOR DAMAGES AGAINST THE
COLLINS AIR SERVICE OR GREN COLLINS UNDER SECTION
43-3-30, A.C.L.A. 1949 (POINT 7, R. 123).

Employer discussed this point in its main brief at

page 52.

Inasmuch as Employee contends or implies (Appel-

lee's brief, p. 22, 23) that the two-year limitation of

Section 55-2-7, A.C.L.A. 1949, would not apply, as

contended by Employer (Appellant's main brief, p.

52), Employer cites in support of its contention:

Elkins Construction Co. v. Naill Brothers, 76

S.W. 2d (Tenn.) 326, 327;

Maryland Casualty Co. v. Ladd, 249 P. (Kan.)

687.

Employee, doubtless through mistake, in her brief

(p. 23), said that the Board wrote the Employer a

letter on August 24, 1949.

There was no letter written on that date. The first

and only letter written by the Board to Employer

was its letter of October 11, 1949 (R. 34).
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Employee, in her brief, so far as Employer can

discern, nowhere discusses Employer's proposition D,

Point 9, R. 124 (Appellant's main brief, p. 52-62).

WHEREFORE, Appellant Employer again urges

that the decree of the District Court and the decisions

and awards of the Alaska Industrial Board should

be entirely suspended and set aside, and the Appel-

lees permanently enjoined from doing any act or thing

to enforce payment of said awards.

Dated, Juneau, Alaska,

November 2, 1953.

Respectfully submitted,

R. E. Robertson,

Robertson, Monagle & Eastaugh,

Robert V. Holland,

Bogle, Bogle & GUtes,

Attorneys for Appellant.




